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Preface 


Every year, millions of people enter Canada at airports, 
sea or inland ports, and border crossings. Some are 
visitors — tourists, business people, foreign students, 
workers, and other travellers — who come to stay for 
only a short time. Others are Canadian citizens or per- 
manent residents returning from trips abroad. And still 
others are immigrants, coming to make Canada their new 
home. 

All of these people are affected in some way by 
Canada’s immigration law, as expressed in the 1976 Im- 
migration Act and Regulations, which were proclaimed 
to be in force on April 10, 1978. The purpose of this 
booklet is to present the highlights of the law in a way 
that will help Canadians and others more easily under- 
stand its chief provisions, objectives, and their rights 
under it. 

However, this is not a legal document. Readers who 
require a legal reference should consult the 1976 Immigra- 
tion Act and Regulations, available from the Department 
of Supply and Services, 45 Sacré-Coeur Blvd., Hull, 
Québec, Canada. 
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Development of 
the 1976 Immigration Act 


The 1976 Immigration Act was the product of more than 
four years of intensive study and cooperative effort by 
all levels of government. It incorporates the thinking of 
thousands of individual Canadians and organizations who 
offered suggestions to the Minister or participated in 
public hearings across Canada. 

In September 1973, the federal government announc- 
ed a comprehensive review of immigration policy. This 
was the first step towards a new national immigration 
policy for Canada. During the review, briefs and letters 
submitted by national organizations, provincial 
authorities, and members of the public, were studied. A 
series of discussion documents, referred to collectively 
as the Green Paper on Immigration, was prepared. 

The Green paper explained the then-existing 1952 law 
and discussed the domestic and international challenges 
facing future immigration programs. It became the focal 
point for an unprecedented national debate on immigra- 
tion objectives and policy. 

Following the release of the Green Paper in 
February, 1975, a Special Joint Committee of the Senate 
and House of Commons was appointed. It conducted a 
countrywide program of hearings, conferences, and 
seminars and reported its findings to Parliament. Over 
90 per cent of the committee’s recommendations were 
later incorporated into the Immigration Bill, which was 
tabled before Parliament on November 24, 1976. 

After second reading, followed by clause-by-clause 
analysis and third and final reading, the Bill was passed 
by the House of Commons and the Senate. On August 
5, 1977, the Bill received Royal Assent from the Go- 
vernor General and came into effect upon proclamation 
on April 10, 1978. 


‘nedi gwone Tet, ruben 
¥O Holle wie 
Ww omer dnvtrt? art pipa 
ast. anvoiecinngiat 
th Darlenio ied yor" | 
x Ponte pet ani 
Arona ingame duabot ont E924 paced oak 
aif Ygliogy = tae to woiver prone 
cole Tienat enorme won e ¢baewot ar ath oat enw: 
drazio! bre elsind een oc) gait ebans 301s 
ivivnivody ooteinggio lenoiiea-yd- bat 
A chsibit srw othe ods 10 date baa 
Visto sig. Ot bes wiot #aotasoob moteniogs 
susan maw woveretacel no reqs apo? 
We Sut wetteces rods ody bocunkyxe Taqng \ aoa 
gnatiots lanoitmeayii bie otesmobradt Daerah ta 
‘hago ahi sihaosd 4] atten sole witeen 
_prginitni wo stidab Menonen bommhyen agian. 


ke 
ti 14 2 coe). ody 2 oensien ofl? | 


nen afi lo soviauwoD iniol Isieg? sytCh qeudet 
s hetumbeos 1 .betaiogas asw 2nomtmo) 10 saoht bas 
bit aor staos maiesd. to meagoiq sbaryuase> 
wh. snonmilies oo waniban 2) batoser Hela wiemisne 
yisw enoish asses? 2 seitinsse oi 6 hevaea Saar Qe 
eeu ohtw idl noeaginnent edt oni Dolan ni shel 
BM Ss adnevet ao Yi ak | 
Sesalowge. eawats vd bowediot Api b es : 
batenc eew tid ont. aniieel lent ci 
lebgud GO .sitgsd orl ben aie vg 
of) eft mon? tome lowell be 9: eo 
siiaeehtit ie HOO maths Gin Gry 


7 


Highlights of the Act 


The 1976 Immigration Act and Regulations are based on 
such fundamental principles as non-discrimination; family 
reunion; humanitarian concern for refugees; and the pro- 
motion of Canada’s social, economic, demographic, and 
cultural goals. 


At a glance, the Act: 


links the immigration movement to Canada’s popula- 
tion and labour market needs; 


provides for an annual announcement of the number 
of immigrants Canada can comfortably absorb, after 
consultations with provincial and territorial govern- 
ments, groups in the private and voluntary sectors, and 
individuals; 

allows Canadian citizens and permanent residents to 
sponsor close relatives; 


confirms Canada’s commitment and responsibilities to 
refugees under the United Nations Convention and 
establishes a new ‘‘refugee class’’; 


requires immigrants and visitors to obtain visas or 
authorizations abroad, and prohibits visitors from 
changing their status from within Canada; 


introduces security measures to protect Canada from 
international terrorism and organized crime; 


safeguards the civil rights of immigrants and visitors 
through a quasi-judicial inquiry; 


provides short-term alternatives to permanent depor- 
tation for cases involving less serious violations of im- 
migration law; and 


states in specific terms the powers granted to the 
government and its officials. 
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The Act in more detail 


The Act provides definite guidelines for Canada’s 
immigration policy and procedures; at the same time, it 
is flexible enough to adapt to changing circumstances in 
the nation’s social and economic climate. 


Managing the volume 
of immigration 


Establishing levels 


Nowhere is the flexibility of the Act more evident than 
in its approach to managing the level of immigration to 
Canada. Its provisions relate immigration to Canada’s 
labour market needs and to long-term planning for the 
size, rate of growth, and geographic distribution of the 
Canadian population. 

Section 7 of the Act requires the Minister to 
announce annually the number of immigrants Canada 
plans to admit over a specified period. This number must 
be determined following consultation with the provinces 
and with appropriate organizations and institutions. It 
can be modified, if necessary, to accommodate chang- 
ing social, economic, or demographic circumstances. 

It is important to understand that this annual 
announcement is a global planning level. It is not a target, 
quota, or ceiling. People with comparable qualifications 
from anywhere in the world have an equal chance to set- 
tle in Canada. However, they must meet Canadian selec- 
tion and admission standards. 


Consultation and agreements with 
the provinces 


Immigration accounts for a significant part of Canada’s 
population size, rate of growth and demographic struc- 
ture. It can therefore have a strong impact on regional 
and provincial planning. 

For this reason, section 109 of the Act provides a 
legal basis for the federal government to consult the 
provinces regarding the distribution and settlement of im- 
migrants. This provision enables immigration to meet 
local requirements more closely. It also permits federal- 
provincial agreements on other aspects of immigration 
policy and programs. 


Who can immigrate to Canada and 
the right to sponsor admissions 


Section 3 of the Act states that the principles concerning 
admission of immigrants to Canada are to be applied 
without discrimination on grounds of race, national 
or ethnic origin, colour, religion, or sex. However, 
applicants are expected to apply abroad. They are 
selected according to universal standards which assess 
their ability to adapt to Canadian life and to settle 
successfully. 

Because hundreds of thousands of prospective 
immigrants apply each year to settle in Canada, a 
broad processing priority system has been established for 
immigration posts abroad. Under this system, immediate 
family members and refugees receive the highest priori- 
ty; this is in keeping with the Act’s basic principles of 
family reunion and compassion for refugees. 


Admissible classes 


Section 6 of the Act sets forth three basic classes of 
admissible immigrants — the family class, Convention 
refugees, and independent and other immigrants who 
apply on their own initiative. 


I — Family class — Canadian citizens and permanent 
residents, aged 18 and over and living in Canada, have 
the right to sponsor the applications of certain close 
relatives who wish to immigrate to Canada. 

In most cases, when an applicant is refused, both 
the sponsors and the applicant have the right to know 
why. All persons being sponsored, together with 
their dependents, must meet the requirements of the 
Immigration Act and Regulations. 


Under this class, relatives eligible for admission include 
the sponsor’s: 


™ spouse and spouse’s accompanying, unmarried 
children under age 21; 


™ unmarried children under age 21; 


™ parents or grandparents who are 60 years of age or 
over, plus any accompanying dependents (Canadian 
citizens over age 18 may sponsor parents of any age); 


™ parents or grandparents under 60 years of age who 
are widowed or incapable of working, plus any 
accompanying dependents; 


™ unmarried, orphaned brothers, sisters, nephews, 
nieces, or grandchildren under 18 years of age; and 


m fiancé(e) and accompanying unmarried children under 
age 21. 
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Others who are also eligible for sponsorship under the 
family class include: 


m any child under 13 years of age whom the sponsor 
intends to adopt who is an orphan, abandoned child, 
or child placed with a child welfare authority; or 


m any one relative, regardless of age or relationship to 
the sponsor, plus accompanying dependents. However, 
the sponsor must have no immediate relatives living 
in Canada and cannot otherwise sponsor anyone. 


Unlike the class of independent and other immi- 
grants, family class applicants are not assessed under the 
point system; but they must meet the basic standards of 
good health and character. As well, before an immigrant 
visa can be issued to such applicants, the sponsoring 
relative in Canada is required to sign an undertaking of 
support. In this statement, the sponsor promises to 
provide for the lodging, care, and maintenance of the 
applicant and accompanying dependents for a period of 
up to ten years. 


II — Convention refugees — Local groups of at least five 
Canadian citizens or permanent residents 18 years of age 
or older, or local legally incorporated organizations, have 
the right to sponsor refugees, members of a designated 
class*, and their families. Undertaking a sponsorship 
agreement means agreeing to provide resettlement 
assistance for the refugee(s) for a period of one year. Both 


* Designated classes under the Immigration Act include per- 
sons displaced by emergency situations and persons whom 
the Government of Canada has recognized as specially 
designated classes for humanitarian reasons. 
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sponsors and refugees must meet the requirements of the 
Immigration Act and its regulations. 

The refugee class set forth in the Act is based on the 
following definition adapted from the United Nations 
Convention and Protocol Relating to the Status of 
Refugees: 


A ‘‘Convention refugee’’ is ‘‘any person who by 
reason of a well-founded fear of persecution for 
reasons of race, religion, nationality, membership 
in a particular social group or political opinion, 
(a) is outside the country of his nationality and is 
unable or, by reason of such fear, is unwilling to avail 
himself of the protection of that country, or (b) not 
having a country of nationality, is outside the coun- 
try of his former habitual residence and is unable 
or, by reason of such fear, is unwilling to return to 
that country.’’ 


The Act also confirms in domestic law Canada’s in- 
ternational obligations to protect refugees under the UN 
Convention. The key provisions of that Convention are 
reflected in sections 4, 45 to 47, and 55 of the Act. They 
include: 


m= Convention refugees legally in Canada may not be 
removed unless they are a threat to national security 
or public order. 


m Any decision to remove a Convention refugee must be 
reached in accordance with the due process of law. 
Unless they are a danger to Canada’s security or have 
been convicted of a serious crime, Convention refugees 
cannot be removed to a country where their lives or 
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freedom would be threatened on account of race, 
religion, nationality, political opinion, or membership 
in a particular group. 


Convention refugees from abroad seeking re- 
settlement in Canada are assessed according to the same 
factors used to select independent applicants; however, 
they do not receive a point rating. Instead, the assess- 
ment is used to evaluate their general ability to adapt 
successfully to Canadian life. This, and the amount of 
settlement assistance available to them from governmental 
Or private organizations in this country, determines 
whether or not they can be admitted to Canada under 
the refugee class. Non-governmental organizations 
offering to help resettle Convention refugees in Canada 
must promise to provide them with food and shelter for 
a period of one year. 

Many persecuted and displaced people around the 
world do not technically qualify as refugees under the UN 
definition. In times of crisis, such persons may be 
admitted under relaxed selection criteria on humanitarian 
grounds. The authority for their admission is provided 
under section 6 of the Act. It has been exercised to assist 
people fleeing from Indochina, oppressed groups in a 
number of countries, and people who have voluntarily 
exiled themselves from countries in Eastern Europe. 


If] — Independent and other immigrants — The third 
class of admissible immigrants includes assisted relatives, 
retirees, entrepreneurs, investors, self-employed persons, 
and other independent immigrants applying on their own 
initiative. 

Assisted relatives — Canadian citizens and perma- 
nent residents have the right to apply to assist certain 
relatives, other than members of the family class, who 
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wish to immigrate to Canada. Assisted relatives are those 
applicants, other than members of the family class, who 
are unable to qualify for selection in their own right but 
who have a relative in Canada who is able and willing 
to help them become established here. 

Relatives eligible to apply under this category include 
the Canadian resident’s brothers, sisters, parents and 
grandparents, children and grandchildren, aunts and 
uncles, nieces and nephews. All relatives being assisted, 
any dependents accompanying these relatives to Canada, 
and those who assist them, must meet the requirements 
of the Immigration Act and Regulations. 

Entrepreneurs — to be able to immigrate as an 
entrepreneur, a person must intend to operate a business 
in Canada that will employ one or more Canadian citizens 
Or permanent residents, and be able to establish a 
substantial interest in that business. 

Investors — to be eligible as an investor a person 
must have operated, controlled or directed a financially 
successful business or commercial undertaking, and have 
accumulated a net worth of $500,000 or more. Investors 
are required to make an investment of a minimum of 
$250,000 for at least three years, in a project which has 
been assessed by the province as being of significant 
benefit to its economy, and which will contribute to the 
creation or continuation of employment opportunities for 
Canadian citizens or permanent residents. Three invest- 
ment options are available to investors. They may choose 
to invest: 


a) in a business or commercial venture; 


b) in a privately-administered investment syndicate, 
supported by the province in which the syndicate will 
make investments; or 
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c) in a government-administered venture capital fund, 
directed to business development. 


Self-employed — a self-employed person is someone 
who intends to establish a business that will create 
employment for that person, or who will contribute to 
the cultural and artistic life of Canada. 

Retiree — to qualify as a retiree, a person must be 
at least 55 years of age and have no intention of working 
in Canada. 

Except for retirees, immigrants in the independent 
and other immigrants class are assessed against the 
selection criteria in the point system. 


The point system 


Specific selection criteria are used to determine whether 
independent immigrants and their dependents can become 
successfully established in Canada. The criteria’s com- 
position and weighting are designed to bring immigration 
into line with Canada’s demographic and labour market 
needs. Emphasis is placed on the practical training, 
experience, education, and capability of the applicant; 
employment-related factors account for about half of the 
total possible rating points that can be awarded. 

Not every independent applicant is assessed against 
all of the selection criteria. Applicants are rated only 
according to those factors which actually affect their 
ability to become successfully established in Canada. For 
example, entrepreneurs and investors who create jobs for 
Canadians, are not assessed on occupation or arranged 
employment factors. And, immigrants who intend to be 
self-employed are not required to meet the arranged 
employment factor. In fact, any self-employed person 
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whom the visa officer feels will become successfully 
established in Canada may receive extra rating points. 

Assisted relatives are assessed against the same 
factors as are other independent immigrants. They receive 
ten bonus units of assessment because they have relatives 
in Canada who have signed statements promising to 
support them for a period of five years. 

Also, retired persons, though considered part of the 
independent class, are not evaluated on any of the point- 
rated standards. Instead, they are selected under general 
criteria regarding their intended destination in Canada, 
presence of friends or relatives there, language profi- 
ciency, personal suitability, and financial stability. 

In order to be admitted to Canada as a permanent 
resident, every immigrant selected according to the point 
system must receive a minimum number of assessment 
points (see chart). 

In addition to earning a minimum number of points, 
applicants must meet certain mandatory requirements 
regarding the job experience and occupation factors. For 
example, any applicant who does not receive at least one 
point for the job experience factor must either have a 
pre-arranged job in Canada and a signed statement 
of the prospective employer’s willingness to hire an 
inexperienced person, or be qualified and prepared to 
work in a designated occupation (one in an area of 
Canada identified as having a shortage of workers in that 
occupation). 

Except for entrepreneurs, investors, and _ self- 
employed persons, immigrants selected under the point 
system must be awarded at least one point under the 
occupation factor unless they have some form of arranged 
employment in Canada or are willing to work in a 
designated occupation. 
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The following chart, adapted from the Regulations, 
summarizes the point system. 


Selection criteria for assisted relatives 


and other independent immigrants 


Factor 


Education 


Specific vocational 
preparation 


Experience 


Occupation 


Arranged employment 


Age 


Knowledge of Official 
language(s) 


Personal suitability 


Levels control 


Total 
Pass mark 


Bonus for assisted 
relatives 


Units of 
assessment 


12 maximun 


15 maximun 


8 maximun 


10 maximun 


10 


10 maximum 


15 maximum 


10 maximun 


10 maximum 


Notes 


minimum of 1 unit 
required 


0 units is an 
automatic processing 
bar, unless applicant 
has arranged 
employment 


10 units if 21 to 44; 
2 units deducted for 
each year under 21 or 
over 44 


Set at 5 units effective 
January 1, 1986 


If application is 
accompanied by an 
undertaking of 
assistance 
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How the Act affects visitors 


Visas and authorizations 


A visitor is defined in section 2 of the Act as: ‘‘a person 
who is lawfully in Canada, or seeks to come to Canada, 
for a temporary purpose... ”’ 

Foreign students, temporary workers, tourists, 
business people, and others visiting Canada for legitimate 
purposes may be granted entry under sections 5 and 14 
of the Act. Under section 9, visitors need a visitor’s visa; 
under section 10, visitors coming here to work or study 
must have a special authorization. However, some visitors 
may be exempted from these requirements by the 
Regulations. 

It is the responsibility of potential visitors to check 
with the Canadian immigration post abroad to find out 
how they might be affected by visa regulations. Those 
needing visas, and in most cases those needing authoriz- 
ations, must obtain them abroad before coming to 
Canada. 

When applying for a visa abroad, potential visitors 
should be prepared to present a valid passport or other 
authorized travel document to Canadian immigration 
officials. In addition, people applying for student 
authorizations must be able to show evidence of their 
acceptance at a university, college, or other institution 
of learning. They must also be able to demonstrate 
that they have enough money to support themselves in 
Canada while studying. 

Temporary workers are required to submit a bona 
fide job offer from a Canadian employer. Before an 
employment authorization can be issued to them, an 
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employment officer in Canada must certify that their job 
offers will not adversely affect job opportunities for 
Canadian citizens or permanent residents. 


Visa cost recovery 


On February 3, 1986, a visa cost recovery program was 
introduced whereby certain categories of applicants are 
required to pay a processing fee. Under the program, the 
processing fee applies to the following categories: 


m request for permanent residence $125 
m request for employment authorization $ 50 
@ request to extend visitor status in Canada $ 50 
m@ request to verify landing or amend a 


a landing record 


The program will not affect short-term visitors (90 
days or less), nor refugees. 


Change of status 


Once granted entry, visitors may not normally change 
their status. For example, a person admitted as a tourist 
may not take a job or become a student or permanent 
resident. Similarly, temporary workers cannot change 
jobs, and foreign students cannot change schools without 
first applying for an amended authorization. All visitors 
who stay in Canada after their authorized period of stay 
has expired are in violation of the Act and are subject 
to removal. . 
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What happens at the port of entry 


Interviews and examinations 


Under section 12 of the Act, all people seeking to 
come into Canada — whether visitors, immigrants, or 
returning residents or citizens — are examined by an 
immigration officer at the port of entry. In the case 
of immigrants seeking permanent status or of visitors 
intending to study or work temporarily in Canada, a 
more detailed interview may be required before admission 
will be granted. 

It should be noted that possession of a visa or an 
authorization does not guarantee a person’s admission 
to Canada. The examining officer at the port of entry 
must be satisfied that the visa or authorization is valid, 
that the person’s circumstances have not changed since 
the visa or authorization was issued, and that the 
person’s presence in Canada will not contravene any 
of the provisions of the Immigration Act and Regulations. 


Security deposits 


When in doubt concerning the intention of a visitor to 
- live up to the terms of admission, the examining officer 
may still grant entry. This permission depends on whether 
the visitor, or someone acting in that person’s behalf, can 
deposit a sum of money or other security to guarantee 
that the terms of admission will be met. The deposit will 
be returned as soon as possible after all entry conditions 
have been fulfilled. 


20 


Inadmissible classes 


Section 19 of the Act prohibits the admission of people 
who pose a threat to public health, safety, order, or 
national security. Also inadmissible are those who fail 
to meet selection criteria and other requirements, such 
as not having a visible means of support and valid travel 
documents. 

Exclusions on health grounds are based solely on 
danger to public health or safety, or excessive demands 
on health or social services in Canada. 

Inadmissibility on criminal grounds is determined 
according to the sentence that could be given for the 
equivalent offences under Canadian law; the possibility 
of admission following rehabilitation is also considered. 

Section 19 of the Act also protects the Canadian 
public by providing for the removal of participants in 
organized crime, and would-be terrorists and hijackers. 


Controlling illegal immigration 


The Act does not allow people to come to Canada as 
visitors in order to set up residence and work here 
illegally. Section 10 therefore requires most visitors 
wishing to work or study in Canada to obtain authoriz- 
ation from a visa officer abroad before seeking admission. 
Most visitors already in Canada are not eligible to 
apply for employment or to enroll in educational 
institutions. Visitors who do so could be subject to 
action leading to their removal from the country. 
Further, it is an offence for a Canadian employer 
to knowingly hire anyone not authorized to work here. 
Only visitors possessing valid employment authorizations 
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can work in Canada legally. An employer can identify 
such workers through specially coded Social Insurance 
Number cards. 


The right to enter or 
remain in Canada 


Canadian citizens 


Those who hold Canadian citizenship have an absolute 
right to come into or remain in the country, regardless 
of whether their citizenship is by naturalization, through 
parentage or place of birth. 


Indians 


Persons registered as Indians under Canada’s Indian Act, 
whether or not they are Canadian citizens, also have an 
absolute right to come into or remain in Canada. 


Permanent residents 


Persons who have been admitted to Canada as perm- 
anent residents have the right to come into the country 
and to remain here, provided they have not surrendered 
or lost that status or it has been established that they have 
engaged in activities making them subject to removal. 

Permanent residents who are not Canadian citizens 
may lose their permanent resident status if they abandon 
Canada as their place of permanent residence. All 
permanent residents have the right to apply for a 
Returning Resident Permit, and should exercise this 
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right if they plan to make frequent or extended visits 
outside the country, or to engage in activities which 
might create a false impression that they intend to make 
their home elsewhere. On their return, this permit will 
assist in identifying them as persons who have travelled 
abroad but did not intend to abandon their home in 
Canada. Permits are available from Canada Immigration 
Centres in Canada, or from Canadian government 
offices abroad, if you are outside the country. 

Those who lose their permanent resident status by 
abandoning Canada may re-apply to immigrate in the 
normal way at a Canadian government office outside the 
country. Those who lose their status through deportation 
are permanently barred from re-entering Canada, unless 
Ministerial consent is given for their re-admission. 


Visitors 


Entering Canada as a visitor is not a right but a privilege 
provided for under the Immigration Act. To be admit- 
ted, visitors may need a visa and passport or travel 
document, and those coming to Canada to work or study 
must have an authorization to do so. Once admitted, 
visitors are permitted to stay in the country for the period 
of time specified by immigration officers. 

However, visitors lose their status and privileges if 
they do not comply with the terms and conditions of their 
visit, extend their stay without permission, or violate the 
conditions of their student or employment authorizations. 
Those who receive a departure notice (which has no 
further effect after the person leaves Canada), or a 
deportation order (which permanently bars the person 
from returning to Canada unless Ministerial consent is 
obtained), surrender their privilege to remain in Canada. 
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Minister’s permit holders 


The Minister of Employment and Immigration may grant 
an inadmissible person the privilege of coming into or 
remaining in Canada for up to 12 months by issuing a 
written permit. Such a permit may be cancelled at any 
time. Following cancellation, a direction to leave or a 
removal order may be issued to the person, or an inquiry 
may be directed. 


Rights related to detention, 
inquiry and removal 


Rights related to detention 


Persons may be detained while awaiting examination at 
a port of entry, an immigration inquiry, or the exec- 
ution of a removal order, but only if they pose a danger 
to the Canadian public, or would not likely appear for 
further immigration or removal proceedings. 


Detained persons have... 
m the right to obtain counsel at their own expense; 


wm the right to an inquiry (except where a removal order 
has already been issued to the person concerned); 


m the right to be brought before an adjudicator for 
detention review if the detention lasts more than 
48 hours; 


m the right to a detention review each week as long as 
the detention continues; and 


24 


m the right to make representations on their own behalf 
to support their case. | 


Also, if the case has been appealed to the Immigr- 
ation Appeal Board (IAB)*, or if the IAB decision has 
been appealed to the Federal Court of Appeal, the 
detained person has the right to apply to the IAB for 
release. 


Rights related to immigration inquiries 


Except for Minister’s permit holders and some persons 
who may pose a threat to national security or who 
are involved in organized crime, persons who are the 
subjects of reports under sections 20(I) or 27 of the Act, 
or who are arrested pursuant to section 104 of the Act, 
have the right to an immigration inquiry. 

Inquiries are conducted by independent ajudicators 
who are trained in immigration and related elements 
of civil and criminal law. After hearing the case, the 
adjudicator decides whether the person may be permitted 
to enter or stay in Canada, or whether he or she must 
leave the country. 


Subjects of immigration inquiries have: 


m the right to receive a copy of the report or other 
information which led to the inquiry; 


m the right to speak in their defence and to obtain counsel 
at their own expense; 


* The IAB is a separate appeal body, independent of the 
Canada Employment and Immigration Commission. It is 
responsible for hearing and determining Immigration 
appeals. 
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m the right to produce and examine evidence, to cross- 
examine witnesses, and to make submissions to sup- 
port their case; 


m the right to an interpreter; and 


m the right to know the basis on which a removal order 
or departure notice is made. 


A person under 18, or someone who in the 
adjudicator’s opinion is unable to appreciate the possible 
consequences of the inquiry, may be represented by 
a responsible parent or guardian. If necessary, the 
adjudicator will designate someone to represent the 
person concerned. 


Rights related to removal orders and 
departure notices 


Immigration inquiries may result in one of the following 
— a departure notice (which has no further effect after 
the person leaves Canada); an exclusion order (which bars 
the person from returning within one year unless 
Ministerial consent is obtained); or a deportation order 
(which permanently bars the person from returning to 
Canada unless Ministerial consent is obtained). 

In all cases involving removal orders or departure 
notices, the persons involved in their counsel are informed 
of the reasons for, and given a copy of, the orders or 
notices. Family members who are dependent on the 
person involved and living in Canada may be included 
in the order or notice; however, they have the right to 
be heard at an immigration inquiry before being included. 
Family members who are Canadian citizens or permanent 
residents aged 18 and over cannot be included in a 
removal order. 
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Who may be asked to leave 


Any temporary worker, foreign student, other visitor, or 
permanent resident who does not fulfill the conditions 
of a visa or authorization, or is in violation of the 
Immigration Act and Regulations, may be required to. 
leave Canada. 


Deportation and alternatives 


While the 1976 Act includes deportation as a means by 
which people can be expelled from Canada, sections 20, 
32, and 57 provide three alternatives to deportation — 
voluntary withdrawal, exclusion order, and departure 
notice. 

Consequently, a person who has committed a 
minor offence or non-compliance — such as improper 
or incomplete identification — can leave the country 
voluntarily. Alternatively, an exclusion order may be 
issued barring the person’s admission for a year. 

If a visitor already in Canada has committed a minor 
infraction of immigration law, a departure notice may 
be issued in lieu of a deportation order if an adjudicator, 
having considered all the circumstances, determines that 
a deportation order ought not to be made. Once that 
person has fulfilled the terms of the departure notice, 
it has no further effect, and the person may reapply for 
entry at any time. 

Deportation — a permanent bar to re-admission 
(unless removed by the Minister) — is reserved for those 
who commit a serious violation of the Immigration Act. 
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Loss of permanent resident status 


Under section 4 of the Act, permanent residents (landed 
immigrants) have the right to remain in Canada and to 
return after a temporary absence. However, as stipulated 
in section 24, they can lose this right by being deported 
or by abandoning Canada as their place of permanent 
residence. 

Permanent residents who expect to be away from 
Canada for extended periods are advised to apply for a 
Returning Resident Permit, provided for in section 25 of 
the Act. While possession of such a permit is not man- 
datory, it is accepted as an indication that the holder did 
not intend to abandon permanent residency in Canada. 

Permanent residents are presumed to have abandon- 
ed Canadian residence if they spend more than a total 
of 183 days outside Canada in any twelve-month period 
— unless they have valid Returning Resident Permits or 
can otherwise satisfy an immigration officer that they did 
not intend to abandon Canada as their place of perma- 
- nent residence. If they fail to do so, they will be considered 
to have lost their permanent resident status and may be 
refused re-admission to Canada. 


Inquiries and appeals 


The role of adjudicators 


Only in rare situations may anyone be refused admission 
to Canada or be required to leave once here without 
being heard at an immigration inquiry. Such inquiries 
are authorized under sections 23, 27, and 28 of the Act. 
Immigration inquiries are presided over by adjudicators 
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who are specially trained in immigration law and 
related elements of civil and criminal law. Persons 
required to appear at an immigration inquiry may speak 
for themselves or be represented by counsel, a friend, a 
relative, or anyone else who presents evidence or makes 
recommendations on their behalf. 

At inquiries, adjudicators carefully weigh the 
evidence presented by both the government’s case- 
presenting officers and the persons concerned, or their 
representative. Adjudicators then render objective 
decisions in accordance with the provisions of the 
Immigration Act and Regulations. 

Under section 32 of the Act, if the ajudicator rules 
in favour of the subject of the inquiry, that person will 
be permitted to come into or remain in Canada. On the 
other hand, if the decision goes against the subject, the 
adjudicator will issue a deportation order, departure 
notice, or exclusion order. No such order or notice is 
made against a person who has claimed refugee status 
until such time as the claim has been determined. The 
person concerned may appeal the adjudicator’s decision 
to the Federal Court of Appeal or, in certain cases, to 
the Immigration Appeal Board. 


The Immigration Appeal Board 


Section 59 of the Act established the independent status 
and functions of the Immigration Appeal Board (IAB). 
The IAB is composed of up to fifty members appointed 
by the governor-in-council who are charged with the 
responsibility of hearing and determining all immigration 
appeals. 
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The right to appeal 


In the case of deportation or exclusion orders, or refused 
family class applications, the individuals listed below have 
the right to appeal to the Immigration Appeal Board. 
Humanitarian considerations as well as legal points are 
usually raised at this time. 


Appeal of a removal order 


Permanent residents, persons recognized under the Act 
as Convention refugees, and persons with Returning 
Resident Permits, have the right to appeal removal orders 
issued by adjudicators. Persons who possessed valid 
Canadian visas when they sought admission to Canada 
also have a right to appeal removal orders issued at the 
port of entry. 


Appeal of refused family class applications 


In most instances, Canadian citizens and permanent 
residents whose applications to sponsor close relatives 
have been denied have the right to be informed of the 
reasons for refusal and the right to appeal the decision. 


Re-determination of refused refugee status 


Persons who come to Canada and then seek Convention 
refugee status during the course of an immigration 
inquiry are given every opportunity to explain their fears 
and can expect to have their claims closely examined. If 
their claims to refugee status are not granted by the 
Minister of Employment and Immigration, the reasons 
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for the decision are normally given. Refused claimants 
have the right to apply for a re-determination of their 
claims by the IAB, which must, if requested, provide 
reasons for its decision. 


Safeguarding law and order 


Offences and punishment 


Section 95 of the Act lists specific immigration offences 
which are punishable on conviction by a fine, a term of 
imprisonment, or both. For example, it is an offence for 
a person to come into Canada at any place other than 
a port of entry without reporting to an immigration 
officer. It is an offence to gain admission through the 
use Of a false or improperly obtained passport, visa, or 
other document. It is an offence to violate the terms or 
conditions under which admission was granted, or to 
knowingly make any false or misleading statements at 
an immigration examination or inquiry. 

As already mentioned, it is a serious offence for a 
Canadian employer to knowingly hire any visitor who is 
not authorized to work here. 


Arrest and detention 


Persons awaiting examination, inquiry, or execution of 
removal orders who, in the opinion of the Deputy 
Minister or a senior immigration officer, pose a danger 
to the public or would fail to appear, may be arrested 
and detained. 
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Some concluding remarks 


In any immigration policy, there are obligations on the 
part of both the host country and the immigrant or visitor. 

Canada welcomes both immigrants and visitors and 
ensures that, once immigrants become permanent 
residents, they have access to the same opportunities as 
native-born Canadians. 

At the same time, our immigration law works in the 
interests of Canada — to link the total number and 
categories of immigrants more closely to national and 
regional population goals and labour market needs, and 
to protect the health and safety of Canadian residents. 

For further information on Canada’s Immigration 
law and your rights under it, contact an immigration 
officer at any Canada Immigration Centre, or if you 
are abroad, at the nearest Canadian government office. 
The Immigration Manual, which contains detailed 
instructions for immigration officials, is available for 
public inspection at Canada Immigration Centres. 
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A final note 


IAB appeal decisions on removal orders or refused family 
class applications may be appealed to the Federal Court 
of Appeal, if leave is granted by the Court; this only ap- 
plies to questions of law. 

Under section 72 of the Act, anyone seeking admis- 
sion to Canada who possessed either a valid immigration 
or visitor visa can appeal a removal order issued at the 
port of entry. This section also gives Convention refugees 
and permanent residents the right to appeal an exclusion 
or deportation order. 

Section 79 allows Canadian citizens and permanent 
residents to appeal a refusal to admit relatives in the fami- 
ly class whom they have sponsored. Under section 70, 
persons denied refugee status by the Minister may seek 
a re-determination of their claim from the Board, in- 
dependent of any appeal against a removal order. 
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Suggested further reading: 


= Immigration Newsletter 


m Are you planning to study in Canada? 
— What you should know 


= Do you want to visit Canada? 
— What you should know 


@ Working temporarily in Canada 
— Facts for foreign workers 


m Sponsoring refugees 
— Facts for Canadian groups and organizations 


m= Claiming refugee status in Canada 
— Information for claimants 


m Do you wish to help a relative immigrate? 
— What you should know 


m= Coming back to Canada 
— Returning resident permits 


= Do you want to immigrate to Canada? 
— What you should know 


@ Facts about immigration inquiries 


m Foreign domestic workers in Canada 
— Facts for domestics and employers 


m Hiring foreign workers 
— Facts for Canadian employers 


= The Immigrant Settlement and Adaptation Program 
(ISAP) — Information for voluntary organizations 


m Canada, business and you 


Copies of these publications are available from the 
Canada Employment and Immigration Commission. 
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Glossary of 
immigration terms 


adjudicator — a person employed under the Public 
Service Employment Act to preside over immigr- 
ation inquiries. 


admission — permission to come into Canada as an 
immigrant or as a visitor (see entry and landing). 


assisted relatives — immigrants, other than members of 
the family class, with close kin in Canada willing to 
help them become established in this country (see 
the section entitled ‘‘admissible classes’’ for a list of 
eligible relatives). 


authorization — see employment authorization or 
student authorization. 


Canadian citizen — a person who was born in Canada 
or who has applied through the Department of the 
Secretary of State and has received a citizenship 
certificate. 


Convention refugee — anyone who fits the following 
UN definition: ‘‘any person who, by reason of a well- 
founded fear of persecution for reasons of race, 
religion, nationality, membership in a particular 
social group or political opinion, (a) is outside the 
country of‘his nationality and is unable or, by reason 
of such fear, is unwilling to avail himself of the 
protection of that country, or, (b) not having a 
country of nationality, is outside the country of his 
former habitual residence and is unable, or by reason 
of such fear, is unwilling to return to that country.”’ 


departure notice — a notice issued to a visitor in 
Canada who has committed a minor infraction of 
immigration law, requiring that person to leave the 
country but permitting reapplication for admission. 
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dependents — the spouse of the person and any un- 
married children under 21 years of age of that 
person or of his or her spouse. 


deportation order — a removal order issued to someone 
who has committed a serious violation of Canadian 
law, permanently barring future admission to Canada 
unless removed by Ministerial consent. 


designated occupation — an occupation in a locality 
or area in Canada designated by the Minister, after 
consultation with the relevant provincial authority, 
as a locality or area in which workers in that 
occupation are in short supply. 


employment authorization — a document issued by an 
immigration officer, authorizing a visitor to work 
temporarily in Canada. 


entrepreneur — an immigrant who intends and has the 
ability to establish, purchase or make a substantial 
investment in a business or commercial venture in 
Canada that will make a significant contribution to 
the economy and whereby employment opportunities 
will be created or continued in Canada for one or 
more Canadian citizens or permanent residents, other 
than the entrepreneur and his dependents. 


entry — lawful permission to come into Canada as 
a visitor. 


exclusion order — a removal order issued to someone 
at the port of entry for a minor offence, such as 
incomplete documentation, barring admission for 
one year. 
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family class — the class of admissible immigrants made 
up of close relatives of a sponsor in Canada (see the 
section entitled ‘‘admissible classes’’ for a list of family 
class members). 


immigrant — a person who seeks landing in Canada. 


investor — a person with a personal net worth of 
$500,000 or more who makes an investment of a 
minimum $250,000 for at least three years, in a 
project which has been assessed by the province as 
being of significant benefit to its economy, and 
which will contribute to the creation or continuation 
of employment opportunities for Canadian citizens 
Or permanent residents. 


landing — lawful permission to come into Canada to 
establish permanent residence. 


ministerial permit — a written permit issued by the 
Minister, authorizing a person to come into or 
remain in Canada if that person, seeking entry, 
is a member of an inadmissable class, or if already 
in Canada, has been subject to a report. 


permanent resident — someone who has been granted 
admission as an immigrant but who has not become 
a Canadian citizen. 


refugee — see Convention refugee. 


removal order — an exclusion or deportation order, 
requiring someone to leave Canada. 


retired person — an immigrant who is at least 55 years 
of age and does not intend to seek or accept 
employment in Canada. 
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self-employed person — an immigrant who intends to 
establish a business in Canada that will create 
employment for that person, or who will contribute 
to the cultural and artistic life of Canada. 


sponsor — a person who sponsors an application for 
landing made by a member of the family class. 


student authorization — a document issued by an 
immigration officer authorizing a visitor to take an 
academic, professional, or vocational training course 
at a Canadian university, college, or other institution. 


visitor — a person, other than a Canadian citizen or 
permanent resident, who is lawfully in Canada, or 
seeks to come to Canada, for a temporary purpose. 
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3c) 


de faciliter la reunion au Canada des 
citoyens canadiens et des résidents permanents 
avec leurs proches parents a |’étranger 


de s’assurer que les personnes désireuses 
d’étre admises au Canada soient soumises a 
des critéres non discriminatoires en raison de 
la race, de l’origine nationale ou ethnique, 

de la couleur, de la religion ou du sexe 


de remplir, envers les réfugiés, les obligations 
légales du Canada sur le plan international et 

de maintenir sa traditionnelle attitude humanitaire 
a l’égard des personnes déplacées ou 
persécutées 


Engagement financier présenté par 
un parent au Canada 


(L’absence de tout facteur dans ce 
domaine, tel que l’imposition de quotas, 
prouve l’engagement du Canada a 
’égard de cet objectif.) 


(La catégorie de réfugié au sens de 

la Convention et la catégorie désignée 

ont été congues pour atteindre cet objectif. 
Les personnes choisies au titre de ces 
catégories ne sont pas assujetties 


au “‘systéme de points d’appréciation’’, 
bien que les critéres de sélection servent 
de guide pour évaluer leur aptitude a 
s’établir avec succés au Canada.) 


une e Etudes 

e Préparation professionnelle spécifique 
e Expérience 

e Profession 

¢ Emploi réservé et profession désignée 
e Démographie 


3h) de stimuler le développement d 
économie florissante et assurer la prospérité dans 
toutes les régions du pays 


¢ Qualités personnelles 
e Examen médical 
e Vérification des antécédents 


de maintenir et de garantir la santé, 
la sécurité et ordre au Canada 
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de promouvoir l’ordre et la justice sur e Vérification des antécédents 


le plan international en refusant aux personnes 


susceptibles de se livrer a des activités 
criminelles de se trouver en territoire canadien 


ye 


* D’aprés Iarticle 3 de la Loi sur l’immigration 
** Evalué en vertu des critéres de sélection des immigrants (“‘systéme de points d’appréciation) mis en vigueur en janvier 1986. 
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